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Brief background to the County Court: 

Three tracks on Allocation: 

• Small Claim Track - £1 to £10,000 damages and if a Personal Injury (Pl) element, 

up to £1000 damages; mostly low value RTA claims with no Pl or Credit Hire, 

breach of contract, with a time estimate usually of 2 to 4 hours, rarely one day. 

• Fast Track - £10,001 to £25,000 damages; mostly RTA with Credit Hire element 

and/or Pl element, with a one day hearing time maximum. 

• Multi Track - More that £25,001 damages; larger claims including clinical 

negligence claims. 
• Know your "White Book" - The Civil Procedure Rules - use an up to date edition 

with supplement(s)! 

2) CREDIT HIRE: 
Background: 
If you have a car accident and it's not your fault, then you would be able to get all 

the Damages claimed for personal injury, car repairs and the like. One aspect, 

though, is more likely to cause problems ... car hire whilst your vehicle was 

disabled/being mended. 

People (solicitors and insurers as well as the public) seem to think that just 
because the insurers of the party at fault will be paying, the amounts involved don't 

matter. Well, they DO! If insurance companies paid out all claims without inquiry, 

our premiums would go up more than they already do. 

Therefore, when someone has a hire car through their insurance company, to cover 

the period that they don't have use of their own car, then the other insurance 

company will examine the amounts claimed very closely ... 

This involves caselaw, emanating from the leading case of Dimond v Lovell [2002) 

1 AC 384. The principle from this case is that the burden of proving that they 

should receive Damages, for the daily/weekly rate and period of time that they 
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hired a car, is on the Claimant and the standard of proof is on the balance of 

probabilities. 

The categories explored in what we call "credit hire cases" depends on one 

underlying factor .... could the Claimant have afforded to purchase the credit for the 

hire car, or, was the Claimant "impecunious"? This stems from consumer law, 

where, if you hire a vehicle, you are liable for paying the bill. ... not the insurers ... not 

the defendant ... .iust you. And the Credit Agreement you sign makes this clear. 

This is irrespective of the final outcome on liability, causation and quantum. Most 

people don't know this, and they presume that, just because they might not be at 

fault in the accident and their solicitors/insurers have told them that they will 

definitely get the money back, they need not worry about the amount involved or 
anything else about the agreement. But this is not correct, as we will see ... 

Enforceability: 
Kadir v Graham Thompson [2016] CLCC- HHJ Luba [25.8.16] No citation, 

Paras 17 & 35: 
Sometimes the need to explore the Claimant's understanding of the hire 

agreement is necessary to explore at the outset, because if the Claimant didn't 

appreciate what they were getting into, then it could be that the agreement is void 

- not enforceable - against the Defendant insurance company and the Claimant 
would have to pay the credit hire bill, or argue their case with the hire company 

(possibly a voidable, rather than a void, agreement, because the Claimant wouldn't 

yet have raised it with the actual hirer - the hire company - until the index case 

here was over). 

The burden is on the Defendant to prove misrepresentation in these cases. Was 

the representation to the Claimant a statement of fact or law or was it a false 

statement of fact or law? Was the Claimant misled by it? Did it induce the contract 

(credit hire agreement)? Is the agreement void or voidable; namely, at the time, did 

the Claimant treat the contract /agreement as not bindinq on him/her? Did the 

Claimant understand at the time they signed the credit hire agreement the effect of 
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it? Did the Claimant appreciate that, ultimately, despite the Defendant's liability for 

the other Damages, the Claimant might be left to pay the credit hire bill? 

In addition, was there fraudulent misrepresentation? Derry v Peek [1889) 14AC 

337: 

"fraud is proved when it is shown that a false representation has been made (1) 

knowingly, or (2) without belief in its truth, or (3) recklessly, careless whether it be 

true or false .... the motive of the person guilty of it is immaterial." 

A firm belief that the Claimant was being provided free of charge with a courtesy 

car and not a hire car, given in her answers in XX in Court albeit late in the day, 

might be a good example of the contract not being enforceable against the D 

insurers and void. 

lmpecuniosity: 
From the case of Lagden v O'Connor [2004] 1 AC 1067: 

lmpecuniosity has to be raised, and proved, by the Claimant, with all their bank 

and credit card statements provided to show any financial shortfall if the credit hire 

bill was to be paid by them. If successful, the full rate, not the Basic Hire Rate 

(BHR) - a much lower rate and usually provided by the Defendant - for the full 

period, is allowed. lmpecuniosity goes to both the Rate (daily amount of hire) and 
Period (days of hire). Defences normally put Claimants to proof of impecuniosity 

and if the Claimant does not provide the information, adverse inferences can be 

drawn against the Claimant. 

Rate: 
If there is no Claimant impecuniosity, then the leading cases dictate that the 

"lowest reasonable rate" must be used (Stephens v Equity [2015] EWCA Civ 93), 

sometimes called the "basic rate" (McBride v UK Insurance [2017] and Clayton v 

EU/ Ltd [2017] EWCA 144- - linked cases), which is proved by "spot hire" 

examples provided to the Court by the Defendant in its witness statement from an 

expert insurance person, usually by Hearsay evidence. Basic Hire Rate (BHR) kicks 
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in immediately impecuniosity is either not taken as a point by a Claimant (and this 

happens a lot because people don't always want others to be crawling all over 

their private financial affairs .... and crawl they do ... XX on impecuniosity can be 

long and detailed and can leave Claimants reeling. I always advise people NEVER 

to take the hire car route .... ask for a courtesy car from your insurer or 

garage ..... MUCH easier) or is not proved by them. 

Need: 

Singh v Yaqubi [2013] EWCA Civ 23: Was there a need for a hire car? Could C 

use another one (relatives/friends) ..... distance from home to work or could C use 

public transport? That sort of thing. 

Type: 

Singh v Jaqubi [2013] EWCA Civ 23 and Birds and Livesey [2003] QB 36: 
The vehicle does not have to be "like for like", but look at the Claimant's own car 

and the hire vehicles comparatively, as to values, ages, sizes and functions. 

Period: 

Zurich v Umerji [2014] EWCA Civ 357: 
Was C vigilant as to how the engineer's inspection/report/repairs were 

progressing? If C knew that they would have to end up paying the bill for hire 

themselves, would they have been more vigilant as to shortening the period by 

chasing the garage, insurers and others involved? Usually the answer in XX is 

"yes"! Could C have used their own funds to repair or replace car? Could C have 

borrowed funds to do same? Could C have used their own insurance to hire? Did 

C enquire from their insurers and, if not, why not? 
This line of questioning also goes to how the claimant mitigated their loss, as a 

principle at law is that all victims of an event must try to mitigate their loss. 

Miscellaneous extras: 

McBride and Clayton, above: 
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CDW, storage and recovery and additional things like temporary additional 

insurance are dealt with here and the principle is that the Claimant must use a 

method of obtaining a reduced excess, and if necessary, to seek a separate cover 

for this. 

3) PARKING CASES: 

From a string of cases called "Parking Eye" cases! Essentially from a case called 

Parking Eye v Beavis [2015] EWCA 402; [2015] UKSC 67. "Victims" of parking 

fines in supermarkets and other car parks, including on private land, would 

challenge a fine imposed for over-staying, saying they were unenforceable against 

them because the fines weren't fines at all but penalties, or saying they weren't the 

driver of the car that day. The Court of Appeal held: 

v) A parking charge is not a penalty and is therefore not unenforceable against 

the driver; so, the driver has to pay it; 
vi) It is not unfair, and, therefore, unenforceable, by reason of The Unfair Terms in 

Consumer Contract Regulations 1999. 
The Supreme Court, however, whilst coming to the same conclusion, did so by a 

different route. It held: 

i) The parking charge did have the characteristics of a deterrent penalty, but 
public policy (a general shortage of parking spaces) means that a parking 

charge is entirely legitimate and acceptable, as the Statutory Instrument 

shows. Hence, it is not a penalty and the driver has to pay it; 
ii) The amounts charged are not unreasonable and are, therefore, not improper or 

manifestly excessive. 

The Parking Company (often the Claimant) has to prove many things in such 

cases: 
i) that it has the contract to provide parking services with the freeholder of the 

land/site owner and produce the Ts & Cs; 
ii) that its signs are clearly displayed giving all the information about parking and 

the charges, with telephone numbers; 

iii) that it is working with a car registration plate-recognition system to capture the 

car registration number; 
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iv) who is the Registered Keeper (RK) of the vehicle, through evidence from the 

DVLA - this is important because often the car owner will say he/she was 

not driving at the time, but this makes no difference because it is 

tantamount to a strict liability issue; if you are the Registered Keeper, you 

are liable, even if you were not driving, subject to S.9(5) of The Protection 

of Freedoms Act 2012. 
v) that it sent the Parking Charge Notice (PCN) to the RK's DVLA address by 14 

days after the parking violation (S.9 (5) of The Protection of Freedoms Act 2012 

- P of F Act). It should show appeal rights and ask the RK to confirm his/her 
name and address, or that of the driver at the time, within 28 days. If that is not 

done by the RK, he/she is liable (Schedule 4 (1) of the P of F Act). 

The RK can appeal to the Parking Co (internally) and again to the Parking on 

Private Land Appeal body, if it is on private land. Thereafter, the RK can go to the 

County Court on the Small Claims Track (SCT). These claims are often of very low 

value (£100 to £160). 

Example: (26.2.19 Gee St CC) - the Defendant RK submitted that the parking 

charge was "morally wrong". It emerged that he had outstayed a 2 hour free 

parking period by 33 minutes by falling asleep (a motorway service station). He 
failed to predict he might oversleep and had he done so, he could have paid just 

£5 for 2 to 6 further hours as per the signs up, but instead he appealed and 

brought an action in the CC, and ended up paying £100 plus £100 fixed costs 

(total £200!). AND he sought leave to appeal from me! I refused ... 

4) Applications: 
i) Strike Out - CPR 3.4(2) and CPR 3.9: Applicant has to prove that there are no 

reasonable grounds for bringing or defending a claim and/or that the Statement 

of Case (the pleading) is an abuse of process. 

This is usually preceded by an application to have Relief From Sanctions, where 

the other side has breached a Court Order (often an "unless Order, where, for 

example, one has to serve a witness statement by a certain date and it has not 



10 of 11 

been done, or done late). The leading case on seeking Relief from Sanctions is 

Denton v TH White Ltd [2014] EWCA Civ 906. The tests are: 

• Is the breach significant and serious? 

• Is there a good reason for it? 
• Is it just (fair and proportionate) to allow relief from sanctions looking at the 

circumstances of the case? - a tension here with a need to enforce the Rules and 

conduct litigation efficiently and at proportionate cost (Denton: six witness 

statements were six months late and they were given relief initially and then the 

CA reversed that decision). 

• Also, look to see if the application was promptly made. 

ii) Summary Judgement - CPR 24.2. The Applicant has to prove: 

• That the other party has no real prospect of succeeding on the Claim/defending 

the Claim, and/or, 

• That there is no other compelling reason why it should go to trial (very rare and 

not many examples). 

5) RTAs and Low Velocity RTAs (LVs): 

These can be Part 8 Claims (on paper and usually no issues of fact): 

The approach should be to be sceptical in cases of LV accidents with whiplash 

injuries. These should attract medical treatment/Hospital treatment/GP 

involvement/Physiotherapy treatment and some recovery. Often speed experts are 

used in conjunction with the medical reports to see how the low velocity accident 

managed to cause the injuries claimed. 

Causation: were the ongoing symptoms attributable to the index accident or 

caused or contributed to by, perhaps, a previous accident or some other idiopathic 

condition? 

From the case of Molodi v Cambridge Vibration Maintenance Service & Aviva 

[2018] EWHC 1288 (QB), we Judges must look for consistency and credibility of 
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evidence, oral and written from the injured person and the medical reports and 

look for lies, fraud or dishonesty. The cross examination of the Claimant, injured 
party, is very important. The whole foundation of this judicial approach for this type 

of case is because there are many cases of people conspiring together to "bump" 
an innocent car and then to claim high damages (fraudulently) for whiplash and 

other injuries, when the speeds were very low. 

Recent caselaw held that the Court can make a finding of Fundamental Dishonesty 

even if it is not pleaded - Howlett v Davies & Ageas Insurance [2017] EWCA Civ 

1696). 

Karen Rea (DDJ) - October 2019 


